
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

 

Sessions Case No. 101 of 2012 

Under section 121/121(A)/384/364/34 IPC  

R/W section 10/13(1) of the Unlawful Activities (Prevention)  Act  

R/W 4(b) of the Explosive Substances Act. 

(Arising out of G.R. Case No.982 of 1997) 

 

    State of Assam       

     –Vs– 

1. Sri Gulap Bora  

2. Sri Hem Chandra Saikia  

3. Sri Narayan Baruah @ Ashok Baruah 

4. Sri Moon Kakaty @ Sanjay Kakaty  

5. Sri Prabin Bordoloi 

   ....  Accused Persons. 
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For the State           : Sri Khemraj Adhikary, Addl Public Prosecutor. 
  
For the accused  
No. 1, 3, 4 & 5        : Sri Dulumoni Sinha, Advocate 
 
For the accused  
No. 2                     :   Sri. Babul Borthakur, Advocate 
  

 

J U D G M E N T 

 

1. The prosecution case, in a nutshell is on 25.7.1997, Abdul 

Hussain, SI of Jamuguri Police Station lodged an FIR stating, inter alia 

that fifteen persons named in the FIR  (including the five accused 

persons facing trial) were members of banned terrorist organization 

namely, ULFA and they along with other members of various other 

organizations like NDFB/BLT, in pursuance of criminal conspiracy, 

waged war against Government of India by indulging in activities like 

murder, extortion, bomb blast, kidnapping, possessing explosive 

substances, attacking police and security forces of India, importing 

arms and ammunitions, and in furtherance of their common intention, 

committed the said offences. On the basis of said FIR, Jamuguri Police 

Station Case No. 85/97 was registered.  

 

2. After due investigation, charge-sheet was submitted against the 

accused persons, Sri Gulap Bora @ Borah, Sri Hem Chandra Saikia, Sri 

Narayan Baruah @ Ashok Baruah, Sri Moon Kakaty @ Sanjay Kakaty, 

and Sri Prabin Bordoloi under section u/s 121/121A/364/384 IPC RW 10/13 

ULA (P) Act R/W 4/5 E.S Act. 
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3. After observing necessary formalities, the offence being 

sessions triable was committed to the Court of Sessions for trial by the 

learned Chief Judicial Magistrate, Sonitpur, Tezpur.   

 

3. After hearing both sides and on perusal of the police report 

furnished u/s 173 of the CrPC, formal charge u/s 

121/121(A)/384/364/34 IPC read with section 10/13(1) of the Unlawful 

Activities Prevention Act RW section 4(b) of the Explosive Substances 

Act was framed, read over and explained to the accused to which they 

pleaded not guilty and claimed to be tried. Hence, this trial. 

 

4. In support of the case, the prosecution examined ten (10) 

witnesses and defence examined none. The plea of defence is of total 

denial.  

 

5. After closure of the prosecution evidence, the accused persons 

were examined u/s 313 of the CrPC.  

 

POINT FOR DETERMINATION 

 

(i) Whether the accused persons, were members of banned 

organization namely, ULFA ? 

(ii) Whether the accused persons, as members of ULFA, 

waged war/abated/attempted or conspired to wage war against 

the Government of India and indulged in kidnapping, extortion 

towards the unlawful activities of the said organization ? 

(iii) Whether the accused persons were found in possession of 

explosive substances ? 
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6. I have carefully examined the evidence on record and heard 

arguments of both sides. 

 

DECISION  AND REASONS THEREOF 

 

7. PW-1 S.I. Kunjalal Pator, deposed that he was endorsed with the 

instant case on 13.7.08, where after he collected the prosecution 

sanction order in respect of accused Gulap Borah.  PW 1 stated that 

thereafter he was transferred and, as such, he handed over the case 

diary to the OC of Jamuguri Police Station. The defence declined to 

cross-examine the said witness. 

 

8. PW- 2, Sri Padum Baruah, stated that about 17 years ago, it was 

Biswakarma Puja or Shivratri, he had a PDF shop where he was 

distributing Kerosene. PW 2 stated that there was one Adiwasi boy 

named Lajus Sosa in the village. Army and police picked Lajus Sosa and 

kept him near his shop. PW 2 stated that the police asked him to dress 

up as he was wearing a lungi and gamucha. On asking the police as to 

why he needed to dress up, they said that he needed to show them the 

road which goes to Balijuri village. PW 2 stated that he dressed up and 

showed them the way on a bicycle. He also saw Lajus Sosa with them. 

PW 2 stated that when they reached Balijuri Tiniali, police asked him to 

get up on a truck. Lajus Sosa eyes were tied with cloth. He too got up 

on the truck along with his cycle. PW 2 stated that they were taken to 

Kusumtola centre. Thereafter, police asked him to go and accordingly, 

he returned to his shop. The defence declined to cross-examine the 

said witness. 
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9.  PW-3, Sri Atul Baruah, deposed declined having any knowledge 

about the case at hand. The defence declined to cross-examine the said 

witness. 

 

10.  PW-4, Sri Lokeswar Saikia, deposed that the incident occurred 

about 5 years back, police came to his house and took him to the house 

of Hemchandra Saikia. He went along with the police and Jiten Talukdar 

to the house of Hemchandra Saikia. PW 4 stated that police asked them 

to sign on a paper by saying that they were taking Hemchandra to the 

police station and they were to sign as witnesses, accordingly he signed 

on the paper. PW 4 proved the Seizure List as Ext 1 and Ext 1 (1) his 

signature.  

 

11. In cross-examination, PW 4 stated that he was asked to sign on a 

blank paper and he signed thus. PW 4 stated that he did not know what 

was written afterwards on the said blank paper. PW 4 stated that police 

did not seize anything in his presence. 

 

12. PW-5, Sri Jiten Talukdar deposed that the incident occurred 

more than 6-7 years back. In the morning, police came to his house 

and asked him whether he knew Hemchandra Saikia and on receiving a 

positive reply, he was asked him to accompany them to the house of 

Hemchandra Saikia. PW 5 stated that he went along with the police and 

police conducted search. PW 5 stated that he did not see Hemchandra. 

PW 5 stated that Police asked them to sign on a paper (Ext 1) and he 

signed [Exbt 1 (2)].  
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13. PW 5 was declared hostile at the instance of the prosecution. In 

cross-examination by prosecution, PW 5 denied having stated before 

the police that he found Hemchandra Saikia at home and arrested him 

and seized two extortion letter of ULFA and he signed on the seizure 

list.  In cross examination by the defence PW 5 stated that he went to 

the house of Hemchandra together with Lokeswar Saikia and that he 

had not seen see Hemchandra in his house. PW 5 stated that he did not 

remember what the police had written on the paper on which his 

signature was taken. PW 5 stated that no seizure was made before him. 

PW 5 stated that he was asked to sign on a blank paper and he did not 

know what was written afterwards on the said blank paper.  

 

14. PW-6, Sri Debeswar Nath, deposed that the incident occurred 

about 10 years back and on being called and asked to sign on a paper 

at Dholaibil by the police, he signed. PW 6 was declared hostile at the 

instance of the prosecution.  In cross-examination by prosecution, PW 6 

denied that he stated the before the police that “on 25.7.1997 at about 

9.30 am he was in Dholaibhil Chariali, he saw Jamguri police bring 

Gulap Bora , a resident of Dholaiguri in their jeep. He heard from 

villagers that Gulap Bora was ULFA member. He was not to be found 

since long. He heard that Gulap had hidden some articles of ULFA. 

Police said that the articles will be shown by Gulap and therefore police 

took me along. Gulap showed them the way to Mainakhuri and showed 

us the hidden articles. From there Gulap took out 20 detonator, 5 mtr 

fuse wire and the same were seized by police. He signed on the Seizure 

List as witness.”  PW 6 denied that he stated the truth before the police 

and he had deposed falsely for the sake of the accused persons. PW 6 

proved that Exbt 2 was the seizure list where he signed as Exbt 2. 



 

 

Page 7 of 16 

 

 

15. In cross-examination by the defence, PW 6 stated that no seizure 

was made in his presence; he only saw Gulap in the police vehicle; he did 

not go anywhere in the vehicle. PW 6 stated that he signed on a paper. 

 

16. PW-7, Sri Hemanta Rajbonshi, Asstt Proff, Pragjyotish College 

deposed that  he knew accused Gulap Bora, accused Hem Saikia, 

accused Moon Kakaty but he did not know Narayan Baruah and Prabin 

Bordoloi. PW 7 stated that the incident was about 17 years ago, Army 

and police personnel had come to their village and police had taken his 

signature on the seizure list (Ext 2). PW 7 was declared hostile at the 

instance of the prosecution. 

 

17. In cross-examination by prosecution, PW 7 denied that he had 

stated before the police that “at 10 AM when he was coming from 

home, he saw police at Maranakhuri road along with Gulap Bora and 

two witnesses, on seeing them, he stopped to see what had happened, 

and then he saw that Gulap Bora was searching for something in 

nearby bushes, a little later, Gulap took out 5 mtr fuse wire, 20 

detonator from the buses and gave the same to the police, police 

seized those articles, he signed the seizure list as a seizure witness.”  

PW 7 denied that he spoke the truth before the police and he had 

resiled from his statement for the sake of the accused Gulap Bora. 

 

18. In cross-examination by the defence, PW 7 stated that police did 

not seize any articles before him. PW 7 stated that he had signed but 

he did not know why his signature was obtained by the police. PW 7 
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stated that he did not state before the police as was being attributed to 

him.  

 

19. PW-8, Sri Prashanta Nath, stated that he knew accused Gulap 

Bora who PW 8 stated that he did not know the other accused person 

Hem Saikia, Moon Kakaty. PW 8 stated that the incident was about 17 

years back, he was at Dholaibhil Centre. Police took him in their vehicle 

to Samdhara. PW 8 stated that when they reached there, they saw 

army vehicles. PW 8 stated that he saw the accused Gulap Bora was 

there with the army men. PW 8 stated that Police took his signature on 

a paper (Ext 2) where he put his signature Ext 2 (3). PW 8 was 

declared hostile at the instance of the prosecution. 

 

20. In cross-examination by prosecution, PW 8 denied having stated 

before the police that “ that when he was at Dholaibhil centre, police 

brought Gulap Bora at the Centre. The officer told him that Gulap Bora 

had hidden some articles and that Gulap Bora will lead the police to the 

said articles and he would accompany them as a witness. Thereafter 

Gulap Bora took them to Mainaguri and near the road in the midst of 

bushes, he took out some articles. When the articles were taken out 

from a polythene bag, he saw the articles. The said articles were  5 mtr 

fuse wire and 20 detonator. Gulap said that the ULFA had kept the 

articles to destroy army vehicles.  Gulap said that his college Ranjan 

Saikia had asked the said articles to be kept. Police seized the articles 

and he signed on the seizure list.” PW 8 denied that he spoke the truth 

before the police and he have resiled from his statement for the sake of 

the accused Gulap Bora. 
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21. In cross-examination by defence, PW 8 stated that Gulap Bora was 

not taken along with him in the police vehicle, he was on the spot with 

the army; there were many other people at the spot. PW 8 stated that 

police did not seizure any articles in his presence. PW 8 stated that Gulap 

Bora did not take out any articles from the bushes in his presence. PW 8 

stated that police took his signature in blank paper. PW 8 stated that 

police did not record his statement.  

 

22. PW- 9, Hema Kt Dutta, stated that on 25.6.2009, the then O/C of 

Jamuguri PS endorsed the Jamuguri PS Case No. 85 of 1997  to him for 

investigation. PW 9 stated that on perusal of the dairy, he saw that the 

investigation had already been completed and hence he being satisfied 

submitted chargesheet [Ext 3] against the accused persons, namely 

Gulap Bora, Hemchandra Saikia, Narayan Baruah, Moon Kakaty and 

Prabin Bordoloi.  In cross-examination, PW 9 stated that he did not 

record statement of any witnesses. 

 

23. PW-10, Abul Hussain, stated that on 25.7.1997, he was posted 

as OC Jamuguri, PS and he lodged an FIR(Ext 1) against Ranjan Saikia, 

Khirod Bora, Pradip Bordoloi, Pankaj Saikia, Rubul Das, Mahendra 

Dhungal, Janti Baruti and 25 others. PW 10 stated that the said FIR 

was registered as Jamuguri PS Case No. 85 /97 u/s 

121/121A/164A/384/ RW 10/13 ULA (P) Act and he took the 

responsibility of investigation. PW 10 stated that during investigation he 

recorded the statement of witnesses, caused seizure of articles.  PW 10 

stated that he seized two money receipts of ULFA having signature of 

one Palash Bhuyan. PW 10 stated that Ext 1 was the Seizure List and 

Material Ext 1 (MR No.1/98) was the money receipt (2 nos) of ULFA. 
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PW 10 stated that he also seized fuse wire 5mtrs, detonator 20 pieces.  

vide Ext 2, the Seizure List. PW 10 stated that the said detonators and 

fuse wire were destroyed by 5 Assam Rifles, Chariduar. PW 10 exhibited 

Ext 5 was the Destruction Certificate of 20 nos detonator and 5 mtr 

fuse wire. PW 10 stated that he could not prepare any sketch map as 

the place of occurrence extends to various areas/places of the District 

of Sonitpur.  PW 10 confirmed the statement of witnesses Jiten, 

Debeswar, Hemanta and Prashanta. 

  

24. In cross-examination, PW 10 stated that he was the informant of 

the instant case and he also investigated the matter. PW 10 stated that 

he tried to locate Palash Bhuyan but he could not locate or arrest him. 

PW 10 stated that he did not collect any document regarding the 

ownership of Hemchandra Saikia’s house. PW 10 stated that he could 

not say how many persons resided in the house of Hemchandra Saikia. 

PW 10 stated that since Gulap Bora showed the articles which were 

seized by him in the jungle, he did not record the name of Gulap Bora’s 

father in the Seziure List, in the jungle. PW 10 stated that Ext 1 was 

prepared on 8.1.1998 and Ext 2 was prepared on 29.7.1997. PW 10 

denied that he did not handover the copy of the Seizure List to the 

accused person.   PW 10 stated that he had not written on the Seizure 

List that a copy of the same was given to the accused person. PW 10 

denied that he did not seize anything from the accused Hemchandra Ch 

Bora and Gulap Bora and that they did not lead me to the place of 

recovery. PW 10 denied that witnesses, namely, Jiten, Debeswar, 

Hemanta and Prashanta did not state before him as recorded by him in 

Ext 6, 7, 8 and 9. PW 10 denied that he did not record the statement of 

the witnesses namely, Jiten, Debeswar, Hemanta and Prashanta. PW 10 
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denied that he did not seize any articles from accused Hemchandra and 

Gulap. PW 10 stated that in Material Ext 1 (MR No.1/98) no name of 

person from whom money was received is recorded. PW 10 stated that 

he did not investigate as to where the Material Ext 1 (MR No.1/98) was 

printed.  PW 10 stated that in Material Ext 1 (MR No.1/98) there was no 

signature of the collector and there was no date of collection of money. 

PW 10 denied that Material Ext 1 (MR No.1/98) was not connected with 

the instant case and the same was not seized from accused 

Hemchandra and Gulap. PW 10 stated that he could say who obtained 

the order for destruction of the detonator and the fuse wire. PW 10 

stated that he did not mention the various places of occurrence. PW 10 

denied that the accused were not involved in the offence as stated by 

him in the chargesheet.  

 

25. The accused persons are facing trial for waging war/attempting/ 

abeting/conspiring/preparing to wage war against the Government of 

India, for indulging in extortion , abduction, kidnapping and for 

possession of explosive substances and for being members of and 

carrying out the activities of a banned organisation, namely, ULFA. It is 

in the light of the provisions of section 121/121A/122/IPC, section 4b 

of the Explosives Act and section 10/13 ULP Act, it is to be seen 

whether the prosecution has been able to bring home the charge 

against the accused persons. 

 

26.  Section 121/121A/122 IPC makes waging, abeting to wage or 

attempting to wage a war or conspiring to wage a war, preparation to 

wage a war or collecting men, arms/ammunitions to wage a war, 

against the Government of India, an offence. The Hon’ble Supreme 



 

 

Page 12 of 16 

 

Court in Arup Bhuyan vs State of Assam (in Criminal Appeal No. 

889/2007 dated 3.2.2011) has held that mere membership of a banned 

organisation cannot incriminate a person unless he resorts to violence 

or incites people to violence or does an act intended to create disorder 

or disturbance of public peace by resorting to violence. By order dated 

26.08.2014 passed in Arup Bhuyan -Vs- State of Assam reported in 

2014 (10) SCALE 243 the Hon’ble Supreme Court has, on an 

application by the Union of India referred the matter to a larger Bench 

and the said reference is pending, as on date.  

 

27. In the case at hand, the prosecution story is that the accused 

were members of banned terrorist organization namely, ULFA and they 

along with other members of various other organizations like 

NDFB/BLT, in pursuance of criminal conspiracy, waged war against 

Government of India by indulging in activities like murder, extortion, 

bomb blast, kidnapping, possessing explosive substances, attacking 

police and security forces of India, importing arms and ammunitions, 

and in furtherance of their common intention, committed the said 

offences.  

 

28. From the evidence on record, it appears that the prosecution 

has presumed that this Court would, at the very outset, draw a 

presumption as to the fact that the accused persons are members of 

the said banned organisation, in as much as, no materials have been 

laid by the prosecution in support thereof. This Court can and has 

taken judicial notice of the Notification under sub section 3 of section 3 

of the Unlawful Activities Prevention Act published in the Gazette 

whereby ULFA was declared to be an unlawful organisation, only. But 
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no such notice or presumption can be drawn in respect of membership 

or relation of the accused persons with the said unlawful organisation. 

 

29. PW 10 is the police officer who lodged the FIR and carried on 

the investigation as well. There is no evidence to show that the 

accused persons were “members” of any banned organisation. It has 

not also fallen from the PWs that either of them have knowledge of the 

accused persons indulging in waging /abeting /attempting /conspiring 

/preparing to wage a war against the Government of India. 

Presumption of such knowledge, sought to be brought into play, is 

unheard of, in criminal jurisprudence.  

 

30. Under Section 10 of the Unlawful Activities Prevention Act, mere 

membership of a banned organisation is sufficient to bring home the 

charge. In the instant case, as stated hereinbefore, the prosecution has 

failed to lay before this Court any evidence to prove that the accused 

were such members. Needless to say, evidence with regard to the 

accused being “active” members too, is missing. 

 

31. As to the seizure of money receipt of ULFA from accused 

Hemchandra Baruah and explosive articles from the accused Gulap 

Borah, it is apparent that the same has not been proved as required in 

law, in as much as, PW 4, 5, 6, 7 and 8 have categorically stated that 

signatures were obtained by the police on blank papers. That accused 

Gulap Borah led the police to recover the incriminating explosive 

materials too has not been proved by the prosecution, in as much as, 

none of the seizure witnesses have supported the same. There is no 

disclosure statement on record, either. Apart from the alleged recovery 
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from accused Gulap Borah, no whisper as to any such recovery from 

the other four accused has been placed on record. 

 

32. Nothing has been brought on record to show that the accused 

persons kidnapped or abducted any person or for that matter extorted 

money from another. Material Ext 1, the money receipt, admittedly 

does not contain the name of any person from whom money was 

collected or the name of the collector, it just bears a signature. 

 

33.  Hence, from the discussion aforesaid, it is held that the 

prosecution has failed to prove that the accused persons were members 

of the banned organisation namely, ULFA and they assisted the 

operation of the said banned organization or took part in the 

commission of unlawful activities, or they waged war/abated/attempted 

or conspired to wage war against the Government of India/indulged in 

extortion or abduction. The prosecution has also failed to prove that the 

accused persons collected arms and ammunitions or explosives and 

were found in possession of the same, with the intention of waging war 

against the Government of India. 

 

34. In view of the discussion aforesaid, this Court holds that 

accused persons, Gulap Bora @ Borah, Hem Chandra Saikia, Narayan 

Baruah @ Ashok Baurah, Moon Kakaty @ Sanjay and Prabin Bordoloi, 

are not guilty of the offence charged and, as such, they are acquitted of 

the charge u/s 121/121(A)/384/364/34 IPC read with section 10/13(1) 

of the Unlawful Activities Prevention Act RW section 4(b) of the 

Explosive Substances Act and set at liberty forthwith. 
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35. Considering the facts of the instant case, this matter is not 

referred to District Legal Services Authority for granting compensation 

u/s 357A Cr.P.C. 

  

36. Send a copy of the order to Learned District Magistrate, 

Sonitpur u/s 365 Cr.P.C.   

 

 The judgment is signed, sealed and pronounced in open 

court, in the presence of both sides, on this the 13th day of August, 

2015. 

      

     Additional Sessions Judge No. 2, 

                Sonitpur, Tezpur. 
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    A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1: SI Kunjalal Pator 
 P.W. 2: Sri Padum Baruah 
 P.W. 3: Sri Atul Baruah 
 P.W. 4: Sri Lokeswar Saikia 
 P.W. 5: Sri Jiten Talukdar 
 P.W. 6: Sri Debeswar Nath 
 P.W. 7: Sri Hemanta Rajbonshi 
 P.W. 8: Sri Prashanta Nath 
 P. W.9: Sri Hema Kt Dutta (Retired SI of Police) 
 P.W.10: Inspector Abul Hussain 
 
2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL  

4. Prosecution Exhibits:  

Ext. 1: Seizure List 
Ext 2: Seizure List 
Ext 3: Charge Sheet 
Ext 4: FIR 
Ext 5: Destruction Certificate of 20 detonator & 5 mtr fuse wire 
Ext 6: Statement of Debeswar Nath u/s 161 CrPC 
Ext 7: Statement of Hemanta Rajbonshi u/s 161 CrPC 
Ext 8: Statement of Jiten Talukdar u/s 161 CrPC 
Ext 9: Statement of Prashanta Nath u/s 161 CrPC 
 

5. Defence Exhibits : NIL 

6. Material Exhibits: Mat Ext 1: Two Money receipts (MR No. 1/98) 

 
 

Addl. Sessions Judge No.2 
 Sonitpur, Tezpur 


